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theeditorialboard 

Dear Reader: 
 

Welcome to the inaugural issue of Cititrustôs EDGE   Magazine .  The magazine is 

designed specifically to serve the needs of those in the international financial 

services industry.   Each issue of the publication will provide in-depth industry 

analysis, expert advice, provocative editorials, thoughtful insight and essential 

information and coverage from all corners of the globe and every segment of the 

industry.    

 

The EDGE   Magazine  covers a wide range of topics within the international 

financial services sector such as: Taxation, Law, Intellectual Property, Incorporation, 

Trusts, Banking, Insurance, Funds, Wealth Management, Foundations and Licensing 

across offshore jurisdictions from around the world. 

 

Every issue of the EDGE   Magazine  will prove to be essential reading for 

entrepreneurs, professional service providers, business-people, and investors in great 

measure thanks to its premium editorial content written by industry experts with 

detailed knowledge of all aspects of the offshore sector. We hope that you find the 

magazine informative, thought provoking and entertaining. 

 

 

Editorial Board  

Cititrust EDGE   Magazine  
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captive insurance                
Cayman Islandsõ Captive Insurance 

Cititrustôs EDGE Magazine accepts no responsibility for any information or other content contained within the magazine. Where the information is to be 

relied upon by the user, the information should be independently verified by a professional.  Articles in this magazine are not intended to be a substitute for 

legal advice or a legal opinion. It deals in broad terms only and is solely intended to provide a brief overview and give general information. The opinions 

expressed here within are strictly those of the authors and not necessarily the views of Cititrust EDGE Magazine. Cititrustôs EDGE Magazine strives to 

ensure that all information in the magazine is accurate, however the publishers would emphasize that they cannot accept responsibility for any mistakes or 

omissions. 
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Internal 

Revenue 

Service ("IRS") 

revenue agents have a 

number of tools available to help with 

examinations.  Technology is just one of the tools 

being utilized in ever increasing ways to help close 

the tax gap and reduce the extent of non-compliance.  

IRS Commissioner Shulman has publicly stated the 

importance of investing in technology for this very 

purpose.   

 

In a May 27, 2010 speech to the American Payroll 

Association and the American Accounts Payable 

Association, he stated ñ[t]he better use of technology 

translates into better use of data ï extracting 

knowledge and intelligence. So, we must invest in 

technology to keep up with new legislation, 

regulations and strategies in a more complex and 

interrelated global tax system.ò  

 

In an April 2010 interview with Paul Bonner, Editor 

of the Journal of Accountancy, he stated:  "Iôve been 

very public that the future of tax administration is all 

about more and better third-party information and 

continuing to develop our programs to analyze that 

data and act on it. The way weôre going to get better 

at handling the volume and complexity of both the 

Tax Code and the business world and individual 

finances 

isnôt by throwing more 

auditors at the problem; itôs by 

doing better data management and analysis."  

It would appear that the Senate Appropriations 

Committee was listening to Commissioner Shulman, 

as it approved the IRS' request for $387 million to 

modernize its business systems on July 29, 2010.   

Senator Richard Durbin (D-Ill) indicated that this 

would allow the IRS to migrate from its obsolete 

Legacy system to state-of-the-art data systems in the 

2012 filing season.   

 

Even after the IRS updates its computer systems, it 

will continue to rely on YK1, which is just one of the 

software programs examiners are using to assist them 

in their investigations.  The software was initially 

created to assist the IRS in identifying tax shelters.  

Today, it is used to help an examiner identify all 

parties connected to an entity, as well as any other 

entities to which the parties may have a connection.  

The IRM advises examiners on the use of YK1, and 

provides as follows:  "[f]or cases in which entities 

related through a flow-through relationship are 

suspected, but cannot be otherwise identified; 

examiners should request research using the YK1 

Link Analysis Tool. This Tool provides a graphic 

representation of flow-through relationships created 

BIG BROTHER 

Might Be Watching You!  

By Kevin E. Packman, Partner  

Holland & Knight LLP  

www.hklaw.com 

kevin.packman@hklaw.com 
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by partnerships, trusts, and S corporations. The Tool 

uses Schedule K-1 data to depict ownership 

relationships and income/loss flows between payers 

and payees. More information is available at 

http://sbse.web.irs.gov/Exam/Apps/yK1/yK1.htm."   

 

On December 15, 2009, the United States 

Government Accountability office released a report 

to the United States Senate Finance Committee titled 

"Tax Gap: Actions Needed to Address Non-

compliance with S Corporation Tax Rules."  The 

report detailed the use of YK1 for audits involving S 

corporations.  Specifically, it stated: 

 

One way that examiners detect S corporation non-

compliance is IRSôs yK1 software program, which 

uses Schedule K-1 information to graphically depict 

relationships among taxpaying entities. It displays 

the shareholders of S corporations as well as any 

other businesses that are linked to the S corporation, 

including parent companies and subsidiaries that 

have common shareholders with the S corporation. 

Starting with a business entity or individual 

shareholder, yK1 can show its connections in sending 

or receiving Schedule K-1s. It shows common use of 

paid preparers, some family relationships (e.g., 

husband/wife), and common addresses, among other 

linkages. For example, if IRS discovers non-

compliance that is related to a scheme marketed by a 

preparer, IRS can use yK1 to identify other entities 

that used the same preparer. In addition to K-1 data, 

IRS pulls data from various IRS databases, such as 

those showing data from filed returns or from 

information returns filed by third parties. Although 

there have been no formal analyses of yK1ôs 

effectiveness, IRS officials say that its examiners 

report that using yK1 has helped to identify millions 

of dollars in unpaid taxes from entities, including S 

corporations. For S corporations, yK1 data can help 

examiners determine if the shareholder has stock or 

debt basis, as well as establish trends in officerôs 

compensation.  

 

The Internal Revenue Manual provides even greater 

detail into the use of YK1 when the taxpayer is a 

Federal contractor or vendor.  Interestingly, 

information obtained through the software cannot be 

revealed to the taxpayer or the taxpayer's examiner.  

It appears, however that this prohibition may be 

limited to information obtained on behalf of a Federal 

contractor or vendor.  The IRM advises examiners in 

such investigations, that YK1: 

 

Å Is a collection of analytic tools specifically designed 

to help explore relationships between taxpayers. 

Currently, it focuses on flow-through relationships 

(K-1 data) created by partnerships, trusts, S 

corporations, and corporations. 

 

Å Is most beneficial when it is known that the 

taxpayer has flow-through income, e.g., 

parent/subsidiary relationships, abusive transaction, 

other related entity relationships. 

 

Å Provides a graphic representation of the taxpayer 

and their investment relationship to other entities. It 

is not limited to direct investment and displays 

multiple levels of investment tiering, i.e., one entity 

is invested into another that is invested into a third. 

 

Å Uses information from filed Forms 1120, 1120S 

1041, and 1065, and the K-1 associated with those 

returns 

 

Å Uses individual tax return information of high 

income individuals. 

 

Å Can be searched using an SSN or EIN." 

 

 

 

 

 

 

 

 

Kevin E. Packman 
Partner 

 

  Miami  
  t: 305-349-2261  
  kevin.packman@hklaw.com 

  www.hklaw.com 
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Caymans' 
Captive 
Insurance 
The Caymanôs offshore industry - 

continuing to go from strength to 

strength 

By Paul Scrivener 
Head of the Insurance Group                          

 

Solomon Harris 
www.solomonharris.com 

PScrivener@solomonharris.com 

 

The Cayman Islands is the second largest 

domicile for captives in the world.  As at 30 

June, 2010, there were 760 captives registered in 

the Cayman Islands, with aggregate assets in 

excess of US$42 million and total premiums of 

almost US$7.5 billion.  The captive insurance 

industry in Cayman has existed since the 1970's 

and is very well-developed, with sophisticated 

service providers, including insurance managers, 

auditors, lawyers, banks and investment advisors.   

Whilst the Cayman Islands are probably best 

known for healthcare captives, many other lines 

of business are written ï most notably workers 

compensation, property and general liability.  

Many Cayman captives are single parent 

captives, which mean that they are set up solely 

to insure the risks of its parent and affiliatesô 

primary operating market, having the structure 

based in an offshore jurisdiction will not create 

any additional tax burdens.  

 

What are the key factors when considering 

forming a captive? The desire for a captive 

should always be driven by the need for 

improved risk management over the longer-term 

and not by short term problems caused by a hard 

commercial insurance market.  Some Cayman 

captives have been in operation for more than 20 

years.  Onshore tax is clearly an important 

consideration when setting up a captive, but it 

should never be the primary concern.  That said, 

the well-advised client will take onshore tax 

advice at the outset to ensure that there will be as 

little tax leakage as possible.  Generally, the key 

issue will be the ability to demonstrate to relevant 

onshore tax authority that the captive is a genuine 

insurance company with a view to ensuring tax 

deductibility of premiums paid to the captive, as 

well as tax deductibility of the captive's loss 

reserves. 

 

The appropriate license for a captive insurance 

company in the Cayman Islands is a Class B 

License.  The type of license usually applied for 

is an unrestricted license (i.e. unrestricted in 

terms of the number of insureds).  The license fee 

is currently US$10,365 which is payable with 

initial application and annually in January 

thereafter.  The holder of an Unrestricted Class B 

License must have a minimum capitalization of 

US$120,000, provided either é  

 

Continued on the following page 
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Continued from the previous page 

 

é as equity or by letter of credit. 

 

The licensing and incorporation process is relatively 

straightforward compared to setting up an onshore 

insurance company.  The first stage of the process is 

typically conducting a feasibility study either in-

house or using external consultants.  If the decision is 

to move forward based on the findings, then a 

Cayman insurance manager is chosen.  Every 

Cayman captive without a physical presence in the 

Cayman Islands (physical presence is very rare) must 

appoint a Cayman-based insurance manager.  This 

person will guide the client with the remaining 

stages, i.e. ensuring he/she fully understands the 

business that the captive will write and assisting with 

completion and preparation of relevant 

documentation.   

 

The relevant documents include a business plan and 

background information on the applicant(s), all of 

which will be submitted with the completed license 

application to the regulator ï The Cayman Islands 

Monetary Authority (ñCIMAò).  Once these are 

submitted to CIMA, the process usually take four 

weeks, at which point the license is granted, the 

captive can be incorporated and start writing 

business.  CIMA encourages a face to face meeting 

with the client at an early stage and periodic meetings 

thereafter.  In regards to incorporation, the client and 

the insurance manager will utilize the services of a 

Cayman legal counsel to prepare the Memorandum 

and Articles of Association, which are the 

constitutional documents of the captive, before 

incorporating the captive as a Cayman company.   

 

Once the captive is operational, the day-to-day 

management and administration is handled by the 

insurance manager.  The insurance manager will 

provide accounting, record-keeping, policy issuance, 

claims settlement and company secretarial services.  

The company secretarial role will include arranging 

periodic board meetings and shareholder meetings.  

The Board of Directors invariably comprises 

personnel from the client (e.g. the CFO, Head of Risk 

Management etc.) and they will meet periodically, 

either in the Cayman Islands or another offshore 

location, to discuss strategic issues. 

 

The Cayman Islands is an extremely conducive 

environment for the establishment of captives due to 

its political stability, proportionate regulatory regime 

and highly experienced work force.  The Cayman 

captive insurance industry is certainly continuing to 

go from strength to strength.   

 

 

 

 

 

 

 

 

Paul Scrivener is a partner and head of the 

Insurance Group at Solomon Harris in the 

Cayman Islands 

 

SOLOMON HARRIS 
CAYMAN ISLANDS ATTORNEYS-AT-LAW 

 

 

First Caribbean House, PO Box 1990, George Town, 

Grand Cayman KY1-1104, Cayman Islands 

Tel: +1 345-949-0488 

FAX: 345-949-0364  

Email: PScrivener@solomonharris.com 

mailto:PScrivener@solomonharris.com
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Those in the Australian air cargo 

industry would already be aware that 

they are subject to an extensive 

regulatory regime.  That regime 

encompasses compliance with 

obligations imposed by a number of 

Government departments, including 

the Australian Customs and Border 

Protection Service, the Australian 

Quarantine and Inspection Service, 

the office of Transport Security and 

the Department of Defence.  

However, of recent time, the 

competition authorities, both here and 

overseas, have focused close 

attention on alleged cartel activity by 

those in industry.  Associated with 

such action by the competition 

authorities have been class actions by 

customers of the industry who 

believe they have suffered damage 

and loss by paying unduly high prices 

resulting from such cartel activity. 

arranging air cargo such as freight 

forwarders, whether they be 

international or local freight 

forwarders.  The European 

Commission has instituted such 

action against a number of 

international freight forwarders 

already in the European Union.  The 

threat of such actions in Australia has 

grown larger with the recent 

announcement that the New Zealand 

Commerce Commission has 

instituted proceedings against six (6) 

international freight forwarding 

companies implicated in an alleged 

price-fixing cartel.  The 

investigations relating to the New 

Zealand action allegedly commenced 

in 2007, following a reported 

confidential application for leniency 

by one company involved in the 

alleged cartels. 

 

The immediate proximity of the New 

Zealand proceedings may give cause 

to those in the Australian air cargo 

industry to consider their position in 

relation to these issues, especially 

The actions in Australia include 

proceedings by the Australian 

Competition and Consumer 

Commission ("ACCC") against a 

number of air cargo operators 

alleging price fixing, which 

proceedings have expanded on a 

regular basis to include new 

operators.  At the same time, the 

Federal Court has recently reinstated 

a class action being brought against 

those operators seeking damages for 

losses from such alleged cartel 

activities.  The actions in Australia 

are no great surprise given that 

proceedings overseas are generally 

more advanced and have thrown up 

evidence applicable to the Australian 

market. 

 

While action in Australia has, to date, 

focused on air cargo operators, there 

has always been the view that such 

actions would "drill down" to those 

rnational freight forwarders already 
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when some benefits do accrue to those who 

are first to voluntarily disclose the alleged 

offending conduct and who agree to assist 

with further inquiries.  Even putting to one 

side past conduct, those in the industry 

should, at the very least, be paying specific 

attention to ensuring that they do not enter 

into any arrangement or understanding that 

could be construed as cartel behaviour in 

whatever form, whether that relates to 

understandings as to fixing prices, fixing 

capacity or arrangements as to the way in 

which tenders for services are lodged or 

competition undertaken in the market place. 

 

Such attention to future conduct is especially 

important given that recent amendments to 

the Trade Practices Act 1974 ("TPA") now 

provide for significantly increased penalties 

for cartel behaviour and jail terms for 

individuals involved in such actions 

(consistent with jail terms having been 

imposed on executives overseas).  These 

new provisions have been matched with new 

powers to conduct investigations and secure 

evidence. 

 

There have also been other recent 

amendments to the TPA in relation to unit 

pricing and unfair contracts which warrant 

close attention if they have not had close 

attention already. 

My view has always been that avoidance is 

better than cure ï regulators look more 

kindly upon those companies who have 

demonstrated an intention and effort to 

comply with regulatory requirements and 

who put into place practices and directives 

to ensure that compliance is observed.  At 

the same time, if something does go wrong, 

my view is also to volunteer those errors at 

the earliest opportunity and take steps to 

mitigate adverse consequences, as well as 

accepting liability and working to avoid 

future reoccurrences. 

 

If those in the industry do not already have a 

"trade practices" or "competition" 

compliance program already in place, then 

they should do so as a matter of urgency. 

 

 

 

 

 

 

 

 

 

 

Partner, Melbourne 

T +61 3 8602 9231 

www.hunthunt.com.au                                                                            

ahudson@hunthunt.com.au  

 

http://www.hunthunt.com.au/
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Cyprus has always been an excellent 

location for holding companies for a 

host of reasons, including its 

transparent legal system, excellent 

communications and world-class 

professional and banking services.  It 

is an EU member state with an open 

market economy and no restrictions 

on capital movements 

 

From a tax perspective, a 

multinational group requires five 

things from a holding company.   

 

Three of them are:  
 

Å The holding company must be able 

to receive income streams from and 

the proceeds of the sale of an 

operating company, while suffering 

no, or at least the lowest possible, tax 

cost in the operating companyôs 

jurisdiction;  

 

Å Dividends from and proceeds of the 

sale of operating companies should 

not be taxed in the holding company 

jurisdiction; 

Å It should be possible (and this has 

usually been the most difficult step) 

to take dividends out of the holding 

company without giving rise to any 

charge to tax in the holding company 

jurisdiction. 

 

How does Cyprus measure up against 

these benchmarks?  

 

In brief, the answer is ñvery wellò: 

 

Å Cyprus has an extensive network of 

double tax treaties and as an EU 

member state, entitles resident 

companies to the benefits of the EU 

Parent-Subsidiary Directive; 

 

Å Any dividends received by a Cyprus 

resident company are also exempt 

from tax in Cyprus, except in the case 

of dividends from abroad where more 

than 50% of the activities of the 

paying company result directly or 

indirectly in investment income; and 

the paying company is subject to tax 

at 5% or less. 

Å The profits of a Cyprus companyôs 

permanent establishment in another 

jurisdiction are similarly exempt, 

subject to the same conditions as 

dividends; 

 

Å Non-exempt dividend income is 

subject to tax at 15%. Tax credits are 

available for taxes paid abroad; 

 

Å Interest income that is the result of 

the main activities of the company or 

that is closely connected to those 

activities is taxable at the standard 

corporate income tax rate of 10% 

after deduction of associated finance 

expenses, like any other "active" 

trading income. In practice, the 

liberal transfer pricing regime allows 

group debt finance to be routed 

through Cyprus subject to tax at 10% 

on only a small interest rate margin; 

 

Å Mergers, acquisitions and other re-

organisations may be effected 

without tax cost; 

Cyprus'         

Tax Regime  
 

Benefits for International Business  

By Jacob Kilcoyne -Betts               

& Elias Neocleous  

Andrea Neocleous & Co LLC, 
www.neocleous.com 
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Å The only withholding tax levied by Cyprus is 

(subject to treaty provisions) a 10% withholding tax 

on royalties derived from the use of a right or asset 

within Cyprus.  All other dividend, interest and 

royalty payments made to non-resident recipients 

may be made without deduction of tax.  

 

Å Crucially, capital gains deriving from the disposal 

of shares and other securities are exempt from all 

forms of taxation in Cyprus providing the company 

whose shares are being sold does not hold Cyprus 

real estate; 

 

Å In addition, Cyprusôs domestic corporate tax regime 

is extremely attractive, with profit taxed at 10%, the 

lowest rate in the EU, generous rules on the 

deductibility of expenses incurred in producing 

taxable income and the absence of any specific thin 

capitalisation regime. 

 

The Verdict 

These factors make Cyprus a highly attractive 

intermediate holding company jurisdiction as they 

offer the following benefits: 

 

Å Groups investing outside Cyprus may flow-through 

income streams, which is generally tax exempt in 

Cyprus and not attract withholding tax as they leave; 

 

Å Subsidiaries that have scope for significant capital 

appreciation may be held in Cyprus and sold without 

any liability to tax on the gain;  

 

Å Other assets (including, in certain circumstances, 

foreign real estate) that have scope for significant 

capital appreciation may be placed in a Cyprus 

corporate wrapper and sold without any liability to 

tax on the gain; 

 

Å Cyprusôs double tax treaty network and the EU 

Parent-subsidiary directive offer a number of other 

tax planning opportunities to reduce withholdings 

from income paid to the Cyprus resident company; 

Å Cyprus allows payment of dividend, interest and 

royalties without payment of withholding tax. 

 

Cyprus can also be used as the location for the 

ultimate holding company, for instance in a group 

that is relocating to a new jurisdiction or on 

formation of a new publicly traded corporation with 

international operations.   It is particularly suitable 

for any fund or investment vehicle since there is no 

tax on transactions in securities, even if this is the 

entityôs main trading activity. Since there is no 

withholding tax on dividends there is no uncertainty 

over recovery of tax paid. 

 

To take full advantage of the Cyprus holding 

company regime, the holding company must both be 

tax resident in Cyprus and have a genuine reason for 

being.  Tax residence is secured by ensuring that 

management and control are exercised in Cyprus by 

the directors. If the company is no more than a tax-

driven device without an economic function or 

substance in Cyprus, it may not to be able to benefit 

from the advantages of Cyprusôs extensive tax treaty 

network and, in particular, it may be caught by anti-

avoidance rules imposed by operating company 

jurisdictions to withdraw the benefits of the EU 

Parent-Subsidiary Directive.  

 

The holding company must produce financial 

statements complying with International Financial 

Reporting Standards, particularly IAS 27, which 

requires consolidated accounts to be presented unless 

the exemptions set out in paragraph 10 of IAS 27 are 

available.  

 

The final choice of a holding company location is a 

question of balancing tax and non-tax considerations.  

While no single location can claim first place on 

every test, Cyprus should always be on the shortlist. 

 

 

Jacob Kilcoyne -Betts                

& Elias Neocleous   

Andrea Neocleous & Co LLC 

Tel: +357 25110000  

email: jacob.betts@neocleous.com  

www.neocleous.com 
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Ho w France finds new 

ways to lose  

          he art of taxation consists in so     

            plucking the goose so as to  

          obtain the largest amount of   

    feathers with the least possible amount 

of hissing.ò  ð Jean Baptiste Colbert, 

French Finance Minister 1665 -1685  
 

The French, at the zenith of their 

power in September of 1759, have 

been finding strange and bizarre ways 

to self-destruct ever since ï none 

perhaps more strange and bizarre 

(although sadly predictable) than 

Nicolas Sarkozyôs (the alleged right-

wing, ñmarket friendlyò president of 

France) announcement last week of 

his intention to ñreformò the French 

tax system.  These enlightened 

reform proposals involve: 

 

which limits direct taxes to 50% of 

income ï something which French 

Budget Minister François Baroin 

refers to as ña symbol of injusticeò. 

 

capital gains taxes derived from real   

estate and securities as well as the 

income tax ï none of which are likely 

to involve reductions in the tax rate. 

 

Franceôs modern economic decline 

began in earnest in 1981 with the 

introduction of the ñ110 Propositions 

for Franceò ï a policy programme 

shared by the Socialist, the 

Communist and the Left Radical 

Party, spearheaded by then French 

President Francois Mitterrand.  The 

110 propositions brought us such 

enlightened policies as the ñsolidarity 

tax on wealthò amongst other gems.  

 

It is perhaps a unique oddity of the 

Gaulic bureaucratic mind (having 

long ago purged from memory any of 

the lessons of Frederic Bastiat) the 

belief that a country can tax its way 

to prosperity, that someone will 

happily toil away only to see half of 

what theyôve earned forcibly 

expropriated and handed over to 

others, and only that Gaulic 

bureaucratic mind could imagine that 

after 30 years of failure, of the same 

high tax policies and economic 

stagnation, that the future economic  

prosperity of a nation requires even 

higher tax rates. 

 

Higher taxes are especially damaging 

when they are imposed on capital ï 

the foundation of economic growth 

and employment.  Basic economics 

tells us that when government taxes 

something, less of it is used.  For 

example, when government raises the 

taxes on gasoline, less of it is 

consumed.  Similarly when you tax 

capital, you discourage capital 

accumulation.  When you tax income, 

you discourage work.  Not exactly a 

recipe for economic growth. 

 

It is perhaps not surprising that the 

every wily French are seeking to 

impose their will on all countries of 

the world.  After all, tax competition, 

especially in an increasingly 

globalized world, would quickly turn 

Mr. Sarkozyôs plans to dust.  To 

accomplish this the French, along 

with other high tax regimes (perhaps 

Franceôs only saving grace is that 

most other industrialized nations are 

following the same high tax policies) 


